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INTRODUCTION

Cesar Manuel Gonzalez-Quiroz developed accelerated silicosis,
an occupational lung disease, after working for years as a stone
countertop fabricator. The trial court presiding over his case (Hon.
Cherol J. Nellon) found there was substantial medical doubt as to
whether he would live another six months. Based on his medical
records and the undisputed opinion of his treating physician, Judge
Nellon granted Gonzalez-Quiroz’s motion for trial preference. In doing
so, Judge Nellon stated, “[e]ven if he does receive a [lung] transplant,
there is a strong likelihood plaintiff may pass during or soon after the
transplant.” {Ex. 6; R. 512}

In accordance with that order, Judge Nellon conducted multiple
days of hearings on motions in limine, page-line designations of prior
testimony, jury instructions, and other similar matters. Judge Nellon
was about to call a jury but, on July 18, a different judge (Hon.
Samantha P. Jessner) stopped the trial by including the case in a new
coordinated proceeding for stone countertop worker silicosis cases
(JCCP 5378) and imposing an “automatic” stay.

Gonzalez-Quiroz filed a petition for writ of mandate challenging
the stay on three substantive grounds. First, he argued that trial
preference “is mandatory and absolute in its application and does not
allow a trial court to exercise the inherent or statutory general
administrative authority it would otherwise have.” (Koch-Ash v.
Superior Court (1986) 180 Cal.App.3d 689, 697.) Second, “[a]s a
general rule, a trial judge cannot overturn the order of another trial
judge.” (Paul Blanco’s Good Car Co. Auto Group v. Superior Court
(2020) 56 Cal.App.5th 86, 99.) And, third, although the coordination
rules permit the imposition of a temporary stay while considering

whether coordination is appropriate, “the imminence of a trial in any
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action otherwise appropriate for coordination may be a ground for
summary denial of a petition for coordination, in whole or in part.”
(Cal. Rules of Court, rule 3.521(d).) The trial in Gonzalez-Quiroz’s
case was certainly “imminent,” if not already underway. By stopping
trial, Judge Jessner’s order overruled Judge Nellon’s prior order and
obviated Gonzalez-Quiroz’s vested right to preference.

Certain defendants filed preliminary responses to Gonzalez-
Quiroz’s writ petition, primarily asserting belated challenges to Judge
Nellon’s preference order. In response, Gonzalez-Quiroz provided a
medical record showing his recent hospitalization for “hypoxic
respiratory failure.” {7/28/25 letter brief} The Court of Appeal (Second
Appellate District, Division Seven) nevertheless summarily denied
Gonzalez-Quiroz’s petition on August 6. His petition, which raised
questions as to whether a vested preference right can be obviated by
creation of new coordination proceedings, warrants extraordinary
relief. Gonzalez-Quiroz requests this Court, as authorized by Rule of
Court 8.500(b)(4), to grant review and transfer the matter back to the

Court of Appeal for further proceedings.

ISSUE PRESENTED FOR REVIEW

Once a case i1s granted trial preference due to the plaintiff’s
failing health, it cannot be stayed or otherwise delayed due to matters
of judicial administration or convenience. The trial court granted
preference and was presiding over trial in Gonzalez-Quiroz’s case
when the case became part of a new coordinated proceeding and
stayed. Is it proper for a different trial judge, in deciding a petition to
establish a coordinated proceeding for the administration of similar
cases, to overrule a previously-granted preference order and impose a

stay on an ongoing preference trial?
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STATEMENT OF FACTS

Gonzalez-Quiroz filed his action and, thereafter, moved for a
preferential trial under Code of Civil Procedure section 36. {Ex. 2; R.
478} His treating physician, Dr. Jane Fazio, stated in a supporting
declaration that he suffers from “silicosis with progressive massive
fibrosis (PMF) and severe restrictive disease.” {Ex. 5; R. 507} Dr. Fazio
further explained “there is substantial medical doubt of his survival
beyond six months.” {Ex. 5; R. 508}

The trial court presiding over Gonzalez-Quiroz’s case (Hon.
Cherol J. Nellon) granted his motion for preference, finding “clear and
convincing medical documentation that raises substantial medical
doubt of his survival beyond six months.” {Ex. 6; R. 512} Judge Nellon
acknowledged that Gonzalez-Quiroz sought a lung transplant, but
noted that “[e]ven if he does receive a transplant, there is a strong
likelihood plaintiff may pass during or soon after the transplant.”
{Ibid.} Judge Nellon therefore set a preferential jury trial to begin on
April 1, 2025. {Ex. 6; R. 515}

Around that time, the Los Angeles Superior Court submitted a
petition to the Judicial Council seeking to coordinate 79 countertop
worker silicosis cases pending in different counties. {Ex. 7; R. 516} The
petition, which acknowledged that the cases identified for coordination
“are in varying stages of development,” did not seek to include
Gonzalez-Quiroz’s case in any coordinated proceeding. {Ex. 7; R. 518-
524} The petition also noted that “many of these cases are entitled to
preference under Code of Civil Procedure section 36.” {Ex. 7; R. 535}

After a series of continuances due to another preferentially-set
silicosis case, Judge Nellon conducted a final status conference in
Gonzalez-Quiroz’s case on July 1. {Ex. 14; R. 1147} In a series of

subsequent hearings, Judge Nellon then heard arguments and issued
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rulings on dozens of motions in limine, as well as page-line
designations, and ordered the parties to meet and confer in person
regarding joint trial documents. {Ex. 17, 18, 19; R 1184-1192, Ex. 20;
R. 1193-1194, Ex. 23; R. 1241} Finally, Judge Nellon ordered the
parties to submit their stipulation for pre-screening of jurors for
economic hardships. {Ex. 23; R. 1242}

On July 11, Judge Jessner issued a tentative opinion and heard
oral argument on the coordination petition. {Ex 21; R. 1196} The
tentative order granted the petition, but specifically exempted
Gonzalez-Quiroz’s case and another from coordination and the “stay
automatically imposed by this Order under rul 3.529(b).” {Ex. 21; R.
1199, 1206} Judge Jessner’s stated rationale for the exemption was
“motions for trial preference have been granted” and “trial has either
begun or is imminent.” {Ex. 21; R. 1205}

On July 18, however, Judge Jessner disregarded that rationale
and changed her tentative ruling to not exempt any cases from the
coordination and automatic stay. {Ex. 25; R. 1258} Judge Jessner
found that the purposes of coordination “is best served by a stay of all
cases encompassed by the until further order of the coordination trial
judge. [] Therefore, the Court directs that no cases encompassed by
the petition . . . are exempt from the stay imposed by rule 3.529(b),
including the two above-mentioned cases, Gonzalez-Quiroz . . . and
Gonzalez-Morin . . ..” {Ex. 25; R. 1258}

Gonzalez-Quiroz filed a timely petition for writ of mandate
challenging Judge Jessner’s inclusion of his case in the coordination
proceeding and staying the preference trial. Real parties filed
informal oppositions, primarily arguing that Gonzalez-Morin’s medical
condition had improved such that preference was no longer necessary.

Gonzalez-Morin, however, filed a reply that included a portion of his
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medical records showing that he was hospitalized in July 2025 with
“hypoxic respiratory failure.” {Reply letter dated 7/28/2025} On
August 6, however, the Second Appellate District, Division Seven,
issued an order summarily denying Gonzalez-Quiroz’s request for

extraordinary relief. {Appendix}

REASONS TO GRANT REVIEW
I.
Extraordinary Relief Is Appropriate In Cases
Involving Coordination and Preference.

Code of Civil Procedure section 404.6 authorizes writ review of
trial court orders concerning coordination of actions. In Pesses v.
Superior Court (1980) 107 Cal.App.3d 117, the court noted that “[t]he
petitions in this court are authorized by Code of Civil Procedure
section 404.6, establishing review by writ of mandate of superior court
orders in coordination proceedings.” (Id. at p. 119; see also McGhan
Medical Group v. Superior Court (1992) 11 Cal.App.4th 804, 807 [“an
order of the superior court either granting or denying coordination
may be reviewed by a timely petition for mandamus . ...”].) A leading
treatise on writ procedure in California further notes that reviewing
courts are often inclined to “grant a statutory writ without requiring a
factual showing of inadequate legal remedy and irreparable harm on
the theory that the Legislature has in effect determined these
questions in the petitioners’ favor by authorizing writ relief.”
(Eisenberg et al., CAL. PRACTICE GUIDE: CIVIL APPEALS AND WRITS (The
Rutter Group 2018) q 15.87, p. 15-47.) Where, as here, the question
presented concerns matters of judicial administration, the applicable
standard of review 1s de novo. (McGhan Medical Group, supra, 11

Cal.App.4th at p. 810-811.)



In addition to being a statutory writ arising from the grant of an
underlying petition for coordination, Gonzalez-Quiroz’s petition also
raised important issues concerning his substantive rights to trial
preference. Judge Jessner’s order imposing a stay, should it stand,
deprives Gonzalez-Quiroz of his only opportunity to present his claims
to a jury. Over the years, writ relief has been granted in many such
cases because the harm resulting in any delay of a preference trial is,
by definition, irreparable. (See, e.g., Fox v. Superior Court (2018) 21
Cal.App.5th 529; Looney v. Superior Court (1993) 16 Cal.App.5th 521;
Miller v. Superior Court (1990) 221 Cal.App.3d 1200; Koch-Ash v.
Superior Court (1986) 180 Cal.App.3d 689, 699; Rice v. Superior
Court (1982) 136 Cal.App.3d 81, 94.)

Moreover, in Fox, the First Appellate District noted that section
36 cases not only justify extraordinary relief, but they also present
“unusual urgency, requiring acceleration of our normal process in writ
proceedings.” (Fox v. Superior Court, supra, at p. 536, citing Ng v.
Superior Court (1992) 4 Cal.4th 29, 35.) Writ review was therefore not
only appropriate based on the coordination issues and Code of Civil
Procedure section 404.6, but also based on the fact that Judge
Jessner’s order contravened Judge Nellon’s prior granting of trial

preference under section 36.

II.
Judge Jessner’s Order Deprived Gonzalez-
Quiroz of His Vested Preference Rights.
It is fundamental that a case that has been preferentially set for
trial may not be stayed by the judge to whom the case is assigned, let

alone a different judge. Indeed, in Koch-Ash v. Superior Court (1986)
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180 Cal.App.3d 689, the court held that trial preference “is mandatory
and absolute in its application and does not allow a trial court to
exercise the inherent or statutory general administrative authority it
would otherwise have.” (Id. at p. 692.) In so doing, the Koch-Ash court
observed that “[i]n the analogous context of the entitlement of
unlawful detainer actions to the absolute trial preference conferred by
section 1179a, it is uniformly held that trial courts have no discretion
to temporarily stay such actions . ...” (Id. at p. 697.)

Here, Judge Nellon granted trial preference under Code of Civil
Procedure section 36, subdivision (d). “There can be little argument
that section 36 was enacted for the purpose of assuring that an aged or
terminally ill plaintiff would be able to participate in the trial of his or
her case and be able to realize redress upon the claim asserted. Such a
preference is not only necessary to assure a party’s peace of mind that
he or she will live to see a particular dispute brought to resolution but
it can also have substantive consequences.” (Looney v. Superior Court
(1993) 16 Cal.App.4th 521, 532, fn. 12.) Section 36 “safeguard[s]
litigants . . . against the acknowledged risk that death or incapacity
might deprive them of the opportunity to have their case effectively
tried and to obtain the appropriate recovery.” (Swaithes v. Superior
Court (1989) 212 Cal.App.3d 1082, 1086.) “The express legislative
mandate for trial preference is a substantive public policy concern
which supersedes such considerations.” (Id. at p. 1085-1086.)

In granting preference, Judge Nellon necessarily found there
was clear and convincing evidence that Gonzalez-Quiroz “suffers from
an illness or condition raising substantial medical doubt of survival . . .
beyond six months” and that the “interests of justice will be served by
granting the preference.” (Code Civ. Proc., § 36, subd. (d).) Judge

Nellon thus made the legal and factual determination that Gonzalez-
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Quiroz, due to his illness and condition, was entitled to a preferential
trial of his claims. Real party defendants did not seek review, or
otherwise challenge, Judge Nellon’s order. Upon its issuance and, as
here, with the parties and Judge Nellon acting on it, the assigned
preferential trial date should be considered “locked in.”

This 1s because section 36, subdivision (f), imposes strict time
requirements for the commencement and conduct of trial. By imposing
a stay notwithstanding the prior preference order, Judge Jessner
erroneously gave priority to administrative and scheduling concerns
rather than Gonzalez-Quiroz’s statutory right to preference. Judge
Jessner also improperly imposed the stay pursuant to rule 3.529(b)
despite its direct conflict with the timing requirements set forth in
section 36, subdivision (f). Where “a statute even implicitly or
inferentially reflects a legislative choice to require a particular
procedure, a rule of court may not deviate from that procedure.” (In re
Marriage of Woolsey (2013) 220 Cal.App.4th 881, 896, citing People v.
Hall (1994) 8 Cal.4th 950, 961-962.) As explained, the provisions of
section 36 reflect our Legislature’s policy decision to assure that trials
preferentially set for aged, infirm, and terminally ill plaintiffs actually
proceed to trial. The “automatic” stay referenced in rule 3.529(b)
should not be given precedence over section 36 and the substantive
rights it codifies. Judge Jessner’s stay order, resting as it does on a
rule of court, improperly elevates the rule over the statute.

Put simply, Judge Jessner’s order erroneously interferes with
Gonzalez-Quiroz’s already-adjudicated right to trial preference. “If
trial courts are permitted to make administrative inroads into the
section 36 mandate, the effectiveness of that mandate will be
eviscerated, if only to the extent that a litigant’s section 36 rights will

be jeopardized while appellate courts review circumstances seen by
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trial courts as justifying their revocation of trial preferences upon their
own re-balancing of interests.” (Koch-Ash v. Superior Court, supra,
180 Cal.App.3d at pp. 698-699.) Judge Jessner’s order granting
coordination and imposing an indefinite stay of trial erroneously

interferes with Judge Nellon’s prior order granting preference.

I11.
Judge Jessner Could Not Properly Overturn Judge
Nellon’s Prior Order Granting Preference.

“As a general rule, a trial judge cannot overturn the order of
another trial judge.” (Paul Blanco’s Good Car Co. Auto Group v.
Superior Court (2020) 56 Cal.App.5th 86, 99.) “Weighty concerns
compel this long-standing principle. Fundamentally, it is founded on
the inherent difference between a judge and a court and is designed to
ensure the orderly administration of justice. Because a superior court
is a single entity comprised of member judges, one member of that
court cannot sit in review on the actions of another member of that
same court.” (Id. at pp. 99-100, internal quotes and citations omitted.)
“A narrow exception to this venerable rule applies when the record
shows that the original judge is no longer ‘available.” (Id. at p. 100.)

Since Judge Jessner and Judge Nellon are both superior court
judges, neither can properly overturn rulings of the other. Judge
Jessner did exactly that, however, by staying the trial in Gonzalez-
Quiroz’s case. This effectively negated Judge Nellon’s prior grant of
trial preference. Because Judge Jessner’s coordination order and
1mposition of a stay conflicts with, and effectively overturns, Judge
Nellon’s prior order, it is incorrect and in violation of the well-
established rule that one superior court judge cannot overrule another.

Judge Jessner’s order including Gonzalez-Quiroz’s case in the
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coordination proceedings and staying trial should be modified so as to

permit the preference trial to immediately resume.

IV.
Judge Jessner Should Have Exempted Gonzalez-Quiroz’s
Case From Coordination Due to the
“Imminence” of Trial.

Judge Jessner based her stay order on Rule 3.529(b), which
provides that “[w]hen an order granting coordination is filed in an
included action, all further proceedings in that action are
automatically stayed, except as directed by the coordination trial judge
or by the coordination motion judge under (c).” This rule, however,
first and only applies “when an order granting coordination is filed in
an included action” and does not address whether a particular action
should be coordinated. That determination is subject to Rule 3.521(d),
which states: “The imminence of a trial in any action otherwise
appropriate for coordination may be a ground for summary denial of a
petition for coordination, in whole or in part.”

In her order granting coordination, Judge Jessner considered
the facts to determine which superior court should preside over the
new coordination proceeding. One of two facts upon which respondent
court relied for recommending Los Angeles Superior Court was that
“there are two cases on the eve of trial pending in Los Angeles.” {Ex.
25; R. 1257} Judge Jessner thus made a factual determination that
Gonzalez-Quiroz’s case was “on the eve of trial.” Indeed, Judge
Jessner even referred to “the two cases in which trial is “mminent.”
{Ex. 25; R. 1258} Having made such a factual determination as to the

imminence of trial, respondent court should have denied coordination
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as to Gonzalez-Quiroz’s case. Judge Jessner thus failed to properly

apply her own factual determination in accordance with Rule 3.521(d).

CONCLUSION

The Court of Appeal should not have, under the circumstances,
summarily denied Gonzalez-Quiroz’s petition for writ of mandate.
Writ relief is appropriate in cases in involving coordination and trial
preference, and there are three distinct reasons why Judge Jessner’s
decision to stay Gonzalez-Quiroz’s case is incorrect. Gonzalez-Quiroz
therefore requests this Court to grant review of the Court of Appeal’s
order summarily denying his writ petition and to thereafter transfer
the matter back to the Court of Appeal with instructions to conduct

further proceedings.

Dated: August 15, 2025 METZGER LAW GROUP, APLC

/s/ Brian P. Barrow

Brian P. Barrow
Attorneys for Petitioner
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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
COURT OF APPEAL - SECOND DIST.

SECOND APPELLATE DISTRICT ]IE‘ ]l[ L ]E ]D

DIVISION SEVEN Aug 06, 2025
EVA McCLINTOCK, Clerk
C.Meza Deputy Clerk
IN RE: STONE COUNTERTOP B347783
WORKER SILICOSIS CASES
(Super. Ct. No. JCCP 5378)
CESAR MANUEL GONZALEZ-
QUIROZ, (Samantha P. Jessner, Judge)
Petitioner,
V. ORDER
THE SUPERIOR COURT OF
LOS ANGELES COUNTY,
Respondent.
CAESARSTONE USA, INC. et
al.,
Real Parties in Interest.

THE COURT:

The court has read and considered the petition for writ of mandate filed
on July 24, 2025, as well as the three informal oppositions filed on July 25,
July 29 and August 5, 2025 and the replies filed on July 28 and July 30, 2025.

The petition is denied.
Mg Gt g@/

MARTINEZ, P. J. S@ZL,\J. STONE, J.
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